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Lax and Rader critique our use of the Chow test in our series of articles on jurisprudential regimes on the grounds
that individual justices votes are not statistically independent, which constitutes a violation of assumptions
underlying the Chow test. In this response we point out that the Chow tests constituted only one part of our
analysis; we also conducted a sensitivity analysis to look at the strength of the Chow tests compared to other
sequential splits. Most importantly, we required that the observed statistical patterns of change be theoretically
consistent with the legal changes made by the regime changing decisions; we note two areas where we did
preliminary analyses that produced statistically significant results, but where those results did not make sense in
light of the jurisprudence. We repeat both our Chow tests and individual interaction tests taking into account the
clustering of observations. Our reanalysis provides support for some, but not all, of our original results.

Just as there has been careful examination of
the underpinnings of the attitudinal model, it is
fitting that our work on the relevance of law in

Supreme Court decision making be subject to close
reexamination. We welcome the analysis undertaken
by Lax and Rader and appreciate having the oppor-
tunity to respond.1

The authors have reanalyzed three of the four
data sets in our series of articles on jurisprudential
regimes with an eye to assessing whether one element
of the analysis we conducted, the Chow tests, might
have led us to be overconfident in the conclusions
that we drew regarding whether the structure of
decision making by Supreme Court justices changed
in a way consistent with jurisprudential regimes.2

The thrust of their argument is that because of non-
independence among the votes of the individual
justices in the individual cases, the statistical assump-
tions required for the Chow test are not met, and that
a randomization methodology provides a more ac-
curate basis of inference.

Lax and Rader focus on only one element of what
we did: the Chow tests. As they note, our analysis had
three separate components: an assessment of whether

the patterns of difference we observed made theoret-
ical sense, the Chow tests, and a comparison of the
statistical test for the theoretical break to other alter-
native breaks (sensitivity analysis). What was perhaps
not clear in our presentation is the importance of the
first step, which we detail below. The Chow test com-
paring the two time periods is by no means the
definitive element of our examination of whether
Supreme Court justices’ decisions in an area of law
could be characterized as being structured by a
jurisprudential regime because many other splits
would approximate our hypothesized split. It was
not surprising to see statistical differences in the
authors’ ‘‘odd experiment.’’ Various splits could be
statistically significant, even without a basis in theory.
This was why we conducted the sensitivity analysis to
see whether the split we hypothesized was among the
strongest sequential splits that we could check. Note
that we did not look at all possible sequential splits;
only at alternative sequential splits demarcated by
years or terms of the Court. If we had looked at all
splits, it is likely that a fair number would have had
higher Chow test chi squares than did the theoretical
split. We have no information on what proportion of
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1Jeff Lax shared a draft with us, and we were able to comment at an earlier stage.

2Lax and Rader note that they were able to replicate the results for our analyses with one exception. They note (footnote 9) that we
verified that there was an error in that analysis. Kindly, they describe it as a ‘‘printing error.’’ In fact, for the analysis in question (for the
justices on the Court at the time of the Lemon decision), we made an error in selecting which justices to include. In the correct analysis,
there was not a significant Chow test comparing the before/after period. The correct results are available from the senior author.
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the random splits Lax and Rader examined had a
substantial alignment with the theoretical split we
examined, or whether those random splits that were
stronger than our Chow test tended to be among
those with an alignment resembling our theoretical
split.

Lax and Rader justify the randomization test on
the grounds that the observations are not statistically
independent. As they note, in our latest article on the
Chevron regime we did employ clustered standard
errors, although those standard errors did not factor
into the Chow test that we reported (Richards, Smith,
and Kritzer 2006). Using Stata one can request that
the variance-covariance matrix for the estimators
(not just the standard errors) take into account
clustering. One can then use these results to test a
general linear hypothesis (Goldberger 1991, 233–37)
that the coefficients as a set are equal. One issue is
whether one should cluster by case or by justice, as it
is not possible to do both simultaneously. We believe
that the appropriate method is by case because many
more predictor variables cluster within case.

We went back to our data and applied the general
linear hypothesis approach to our four data sets.3 The
first column of the Table 1 shows the Chow test
results as reported in our original articles, both for all
justices and for the justices serving on the Court at
the time of the hypothesized regime change.4 The
second column shows the results of the general linear
hypothesis test without applying clustering. The third
and fourth columns show the general linear hypothesis
test with clustering, by justice and by case. Nothing in
these alternative tests changes our conclusions.5

Even more important to us was whether patterns
we observed in the actual coefficients made theoret-
ical sense, based on the jurisprudential regimes. In
our analysis of Establishment Clause cases, we found
that the elements of the Lemon test were significant in
the expected direction post-Lemon while this was not
true pre-Lemon (Kritzer and Richards 2003). We also
conducted an analysis of confessions cases.6 That
analysis produced a Chow test that was statistically

significant, but the changes in the key individual
variables in the model were opposite of what we had
hypothesized.7 Similarly, we looked at data on ob-
scenity and commercial speech.8 Again, we found
highly significant Chow tests, but patterns of change
that did not make theoretical sense, and we did not
pursue any of these analyses further.

Lax and Rader contend that when evaluated
according to their randomization test, most of the
significant before/after differences in individual var-
iables disappear, and all differences associated with
regimes disappear when controlling for change in
personnel. As described above, Stata can take into
account clustering of standard errors. As an alter-
native to the randomization test of Lax and Rader, we
used this method to assess the significance of before/
after differences in individual coefficients, by inter-
acting the individual variables with a dummy variable
representing whether the case was decided before or
after the regime was established. We ran two separate
analyses to control for clustering by case and by
justice.

Examining our article on freedom of expression
(Richards and Kritzer 2002), the key before/after dif-
ference was in the effect of the variable measuring
whether government regulated speech in a content-
based manner. Using their randomization test, Lax
and Rader found this difference to be significant in
the model with all justices, but not so in the model
that controls for change in personnel. Accounting for
clustering, and regardless of personnel change, we
found that the p-value for the coefficient of the
content-based variable was significant at the p , .05
level or better. We also found significant before/after
differences in the effect of the content-neutral vari-
able. (We had not hypothesized and did not find the
threshold not met variable to be conditioned by the
regime.)

Looking back at our research note on Establish-
ment Clause cases, we were only able to find a signifi-
cant before/after difference in one of three variables
hypothesized to be of interest on the basis of the
Lemon regime: government monitoring. Lax and Rader
found a similar pattern, except that even this difference
disappeared after controlling for change in personnel.

3The test becomes what Greene (1993, 131–33) labels a Wald test.

4As noted previously, Lax and Rader discovered an error we had
made in our published analysis for the Lemon Court justices. We
show the correct Chow test result in Table 1.

5We do acknowledge that the corrected version of the analysis of
the Lemon Court justices is different here, but that reflects the
error we made in our original analysis. The lack of significance
here reflects in part the very small number of pre-Lemon votes by
this set of justices.

6The Miranda data were generously made available by Sara
Benesh.

7Pre-Miranda, there was essentially a totality of circumstances
test, which led us to expect variables more variables to be
important before Miranda; in fact, none of the variables other
than justices’ attitude was significant. After Miranda, all were
significant, and all but justices’ attitude had changed significantly
from before.

8The data on obscenity cases were generously made available by
Kevin McGuire.
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When we controlled for clustering, we confirmed their
findings.

In our article on search and seizure cases (Kritzer
and Richards 2005), we had hypothesized significant
before/after differences for seven individual variables
and had found support for six of those hypotheses,
regardless of personnel change. Employing the ran-
domization test, Lax and Rader found no evidence
that differences in any of these variables were sig-
nificant. (There were additional variables we had
tested but had not hypothesized and did not find
that the regime mattered for these variables; Lax and
Rader included these variables in their Table 1.)
When we accounted for clustering by case, we found
support for four of the six previously supported
hypotheses, but only two when we controlled for
personnel change. When we accounted for clustering
by justice, we found support for five of six hypoth-
eses, regardless of personnel change.

In our article on administrative law, we had ex-
pected the justices would treat differently two juris-
prudential variables, rulemaking and statute length (as
a proxy for whether Congress had legislated precisely)
after the Chevron regime was established. We reported
robust standard errors that accounted for clustering
in that article, but not in the form of the before/after
interaction test we discuss here. For this response,
when we controlled for clustering by case in the
model with all justices, we did not find support for
the rulemaking variable but we did find support for
the statute length variable. When controlling for
clustering by justice, we found significant before/after
differences for both jurisprudential variables in the
model that included all justices. In the models that
controlled for personnel change, we found significant

differences for both variables, accounting for
clustering.

Looking at critical individual variables that we
hypothesized were associated with jurisprudential re-
gimes in our articles on freedom of expression, Estab-
lishment Clause, search and seizure, and administrative
law, although the randomization test accurately noted
the presence and absence of some significant differ-
ences, our analyses taking into account clustering show
some critical significant differences that the random-
ization test missed.

The broader question concerns what the random-
ization test may tell us about Supreme Court behavior
more generally. Is there a broad pattern that specific,
theoretically derived time breaks are not all that
different from randomly chosen time breaks?9 Lax
and Rader’s analysis raises questions about whether
that behavior is at all consistent vis-à-vis factual ele-
ments. One would expect that if one took a set of
cases where there was no hypothesized change and
randomly split the cases into two groups, the patterns
of coefficients for the two groups would not differ in
statistically significant ways. The results presented by
the authors suggest otherwise. We question the con-
clusion of the authors that it may not make sense to
use either our version or their version of the regimes
test ‘‘if most Supreme Court cases are meant to be,
and likely are, regime changing.’’ The authors offer
no evidence to support this assumption. More

TABLE 1 Chow Tests and General Linear Hypothesis Tests

Originala Unclustered GLHb

Clustered by
Justice GLH

Clustered by
Case GLH

Freedom of Expression
Richards and Kritzer (2002)

124.68*** 108.11*** 722.77*** 46.48**
113.16*** 85.65*** 137.50*** 44.14**

Establishment Clause
Kritzer and Richards (2003)

35.29*** 26.81*** 24.11*** 70.06***
11.99# 6.90 17.41** 6.58

Search & Seizure
Kritzer and Richards (2005)

72.98*** 65.55*** 156.62*** 30.73**
46.71*** 43.29*** 72.35*** 37.68***

Chevron Richards,
Smith, and Kritzer (2006)

38.11*** 107.02*** 109.98*** 33.55**
42.26*** 109.21*** 110.63*** 48.31***

Note: Analysis for all justices shown in Roman; analysis for justices on the Court at the time of the regime change shown in italics.
aWith one exception, these are from our previously published articles. We made an error in the analysis of the Lemon Court justices in
our Establishment Clause study; what we show above is the corrected result for that analysis.
bGeneral Linear Hypothesis
#p , .10; *p , .05, **, p , .01, ***p , .001

9Only recently have studies of the justices’ votes on the merits
employed robust standard errors. Given the differences we found
with and without clustering, one has to ask whether results
reported in earlier studies that did not take into account
clustering would hold up.
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importantly, it is only through inquiry, critical
analysis and debate among scholars that we can look
for patterns and accept or reject them as likely or not.
In this spirit, we appreciate the challenges the authors
have set out here.

Finally, we offer a word about theory. In theoriz-
ing about the role of law and jurisprudential regimes
in Supreme Court decision making, we have been
attentive to interpretivist concerns about language
(Gillman 1999). In describing how law matters, we
have avoiding using phrases such as whether it is
likely or not that ‘‘precedents ‘bind’ future votes,’’
used by the authors. The justices decide cases; the law
does not act independently of the justices or dictate
results. Martin Shapiro’s (1964) concept of ‘‘political
jurisprudence’’ reminds us although the justices take
into account jurisprudence, they do so as political
actors who are part of a political and institutional
structure of government. We would certainly recoil at
any conception of Supreme Court decision making
that reduces the justices to robots sorting cases into
bins. By focusing solely on the statistical tests, we
miss some of the nuance and complexity of juris-
prudential regime theory, such as using interpretive
methods to trace the origins of the regimes and
looking to legal scholars for confirmation of our
hypotheses about the parameters of the regimes. We
agree with the authors’ statement that, ‘‘Saying that
votes are relatively predictable is not the same as
saying we can figure out the full underlying doctrine
by using statistical fact pattern analysis.’’ Hopefully
the statistical analyses can reveal patterns but as law
professors like to remind their students, there is no
substitute for reading the cases.
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